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West Virginia v. EPA 
 
The courts have never allowed federal agencies to develop 
regulations without statutory authority.  Congress often purposely 
leaves some provisions ambiguous allowing the agencies flexibility 
when implementing those statutes.  Since 1984, the court system 
has used the “Chevron doctrine” to decide whether an agency action 
is within their authority.  The “Chevron doctrine” is based on a U.S. 
Supreme Court's 1984 ruling (Chevron U.S.A., Inc. v. Natural 
Resources Defense Council, Inc.) that developed a two-step 
process for reviewing an agency's interpretation of a statute.  The 
first step is to determine if the statute directly addresses the 
question at hand.  If so and the agency has followed the statutory 
direction, the court must uphold the agency’s actions.  The second 
step is based on whether the statutory authority is ambiguous.  In 
this step, the court must uphold an agency action if it is a 
reasonable interpretation of the statutory language.  
 
In West Virginia v. EPA, the court introduced a new process called 
the “major questions doctrine” for determining how the courts should 
respond to cases where statutory language is ambiguous.  While 
this is not the first time the Supreme Court has used this concept in 
a ruling, it is the first time they have named it.  In West Virginia, the 
Supreme Court ruled that the major questions doctrine bars EPA 
from mandating electric generation shifting (coal to gas to 
renewables) under section 111(d) of the Clean Air Act because 
Congress did not grant the agency that authority.  The opinion did 
not clearly define the criteria for what makes a case a “major 
question.”  Here, the court ruled that agency actions with “vast and 
political significance” are only valid if clearly authorized by the 
statute.   
 
Often time, these ruling create more questions than they answer.  It 
was not explicitly stated in the opinion that all courts should use the 
“major questions doctrine” instead of the two step Chevron process 
for deciding how to rule on agency actions not clearly authorized by 
statute.  However, many attorneys believe this to be the case.  The 
“major questions doctrine” has already started to show up in other 
actions.  In comments on a proposed rule, twelve state attorney 
generals are arguing that the “major questions doctrine” prevents 
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EPA from banning chrysotile asbestos.  Others suggest it may hamper further 
environmental justice actions.  Still others are citing West Virginia in litigation with EPA 
over their authority to restrict the use of hydroflurocarbons.  What is clear is that it will 
take some time for the case law on this new idea to be developed.  Only after a few 
years will it be better understood just how this new doctrine will impact agency 
rulemakings.   
 
PFAS 
 
The discussion over the definition of a PFAS (per- and polyfluoroalkyl substance) 
continues.  The 2020 National Defense Authorization Act (NDAA) defined PFAS as 
“perfluoroalkyl and polyfluoroalkyl substances that are man-made chemicals with 
at least one fully fluorinated carbon atom.”  The statute defines “fully fluorinated carbon 
atom” as a “carbon atom on which all the hydrogen substituents have been replaced by 
fluorine.”  EPA’s Office of Pollution Prevention and Toxics (OPPTS) current working 
definition requires two consecutive “fully fluorinated carbon atoms.”  A recent White 
House Office of Science and Technology Policy request for information on data gaps 
used the 2020 NDAA definitions.  The Assistant Administrator for OPPTS recently told a 
Senate Environment and Public Works Committee that different definitions may be 
desirable for different program offices.  She stated that a definition that would work for 
the Office of Water in developing clean up standards may not work for OPPTS which 
concentrates on manufacturing and processing of chemicals.  This issue may not get 
resolved in the near future. 
 
On July 13, 2022, Chemours filed a petition for review in the U.S. Court of Appeals for 
the 3rd Circuit contending that EPA’s current health advisory level for Gen-X misuses its 
authority under the Safe Drinking Water Act and fails to properly follow the available 
science.    
 
On July 18, 2022, EPA added five PFAS compounds to the TRI reporting list.  They are:  
 

1. perfluorobutane sulfonic acid; 
2. perfluorobutanesulfonate;  
3. potassium perfluorobutane sulfonate; 
4. 2-Propenoic acid, 2-methyl-, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,12-

heneicosafluorododecyl ester, polymer with 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-
heptadecafluorodecyl 2-methyl-2-propenoate, methyl 2-methyl-2-
propenoate,3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,14-
pentacosafluorotetradecyl 2-methyl-2-propenoate and 3,3,4,4,5,5,6,6,7,7,8,8,8-
tridecafluorooctyl 2-methyl-2-propenoate; and  

5. 2-Propenoic acid, 2-methyl-, hexadecyl ester, polymers with 2-hydroxyethyl 
methacrylate, gamma-omega-perfluoro-C10-6-alkyl acrylate and stearyl 
methacrylate (203743-03-7). 

 
The reporting for compound 4 was effective on January 1, 2021.  Thus, it should have 
been included in the 2021 reporting year (due on July 1, 2022).  The other four are 
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effective starting January 1, 2022, making their reporting for 2022 due in July 2023.  
More details can be found at https://www.epa.gov/toxics-release-inventory-tri-
program/addition-certain-pfas-tri-national-defense-authorization-act.   
 
EPA released draft Method 1633 last year after a single laboratory evaluation.  This 
method was for 40 PFAS compounds in aqueous, solid, biosolid, and tissue samples.  
The Agency received a number of comments and released a second draft in June.  A 
copy can be found at https://www.epa.gov/system/files/documents/2022-
07/2nd%20Draft%20of%20Method%201633%20June%202022%20508-compliant.pdf.   
 
Congress asked the Government Accountability Office (GAO) to develop a report on 
technologies for PFAS assessment of human health risks, detection, and treatment.  
This study was released on July 26, 2022 (https://www.gao.gov/products/gao-22-
105088).  In developing the report, GAO interviewed eight federal agencies, five non-
governmental organizations, three industry organizations, and eight academic 
institutions.  In general, the report found significant gaps in all three areas.  For 
example, federal agencies have little data on either exposure to or the toxicity of most 
PFAS compounds.  Current technologies can reliably quantify about 50 specific PFAS, 
but these technologies are unable to detect or quantify the thousands of other PFAS 
known to exist.  There are proven treatment technologies that can remove PFAS from 
water, but these technologies leave behind PFAS-contaminated residual materials that 
must be disposed of or destroyed.  Emerging technologies for treatment and destruction 
may be effective, but none have been demonstrated at full scale, and most are still 
being researched.  Specifically on incineration, the report states that it is commercially 
available and that complete destruction requires greater than 1,000 °C.  The report also 
states that inadequate temperature may result in products of incomplete combustion.  It 
mentions supercritical water oxidation and pyrolysis as being effective on a pilot scale 
but not yet demonstrated at full-scale.  The report also states that “more guidance is 
needed from regulators for the full process of incineration, which is currently the only 
option for long-term PFAS destruction at scale.  This guidance should describe, among 
other things, how to measure the amount of PFAS entering, exiting, and remaining in 
the incineration chamber.  Additional guidance is also needed on monitoring the amount 
of PFAS that may normally be present in an incineration facility.”  
 
On July 28, 2022, the House passed H.R. 7289 by a 359-62 vote.  This bill, if passed by 
the Senate would require EPA to enter into an agreement with the National Academies 
within 90 days to conduct a study and issue a report on knowledge gaps in PFAS 
research.  The National Academies will be asked to look at the exposure of humans to 
PFAS and assess the management and treatment alternatives for PFAS contamination 
in the environment.  For the latter, the study is to include: 
 

• An assessment of the best available strategies for PFAS treatment, site 
remediation, and safe disposal; 

• A description of the research gaps relating to such issues, including 
consideration of emerging or future PFAS and potential classification methods;  

https://www.epa.gov/toxics-release-inventory-tri-program/addition-certain-pfas-tri-national-defense-authorization-act
https://www.epa.gov/toxics-release-inventory-tri-program/addition-certain-pfas-tri-national-defense-authorization-act
https://www.epa.gov/system/files/documents/2022-07/2nd%20Draft%20of%20Method%201633%20June%202022%20508-compliant.pdf
https://www.epa.gov/system/files/documents/2022-07/2nd%20Draft%20of%20Method%201633%20June%202022%20508-compliant.pdf
https://www.gao.gov/products/gao-22-105088
https://www.gao.gov/products/gao-22-105088
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• Recommendations on how the Federal Government can best address the 
research needs; and  

• Recommendations on how research can best incorporate considerations of 
socioeconomic issues into the development of research proposals and the 
conduct of research. 

 
The National Academies are required to issue a report within 540 days after the 
agreement is signed.  The bill has been sent to the Senate Environment and Public 
Works Committee.   
 
The FY 2023 National Defense Authorization Act (H.R. 7900) passed the House on July 
28, 2022.  This version requires a report from the Department of Defense on the 
progress on implementing “on-site destruction technologies not requiring incineration” 
within 180 days of final passage.  This report must contain a list of technologies that 
“modify the characteristics of the waste such that it is no longer classified as hazardous 
waste,” the identification of any technologies that are undergoing testing, and the results 
of those tests.  It also requires DoD to develop guidance on best practices and preferred 
methods for destruction and disposal of PFAS wastes with an emphasis on alternatives 
to incineration.  Finally, it extends the moratorium on incineration of PFAS wastes for 
another year unless the Secretary releases guidance on the conditions necessary for 
destruction.  The Senate has not yet released their version of the bill.   
 
The American Chemistry Council filed a petition for review (July 29, 2022) in the U.S. 
Court of Appeals for the District of Columbia Circuit asking that the court vacate the 
recently released health advisory levels for perfluorooctanoic acid (PFOA) and 
perfluorooctane sulfonate (PFOS) alleging that these are back door methods to regulate 
these two chemicals without properly going through the regulatory process.   
 
The proposed rule to add PFOA and PFOS to the list of hazardous substances under 
CERCLA remains at the Office of Management and Budget.  It has been there since 
January 10, 2022.  The typical review period is 90 days.  Adding these two chemical to 
the list of hazardous substances will have significant impacts on a number of sectors 
including waste water treatment and Department of Defense clean up requirements.   
 
Boiler remand rule 
 
On July 21, 2022, EPA Administrator Regan signed the boiler remand rule.  The final 
rule tightens emission limits in 28 subcategories and loosens them in six subcategories.  
It maintains carbon monoxide as a surrogate for non-dioxin organic hazardous air 
pollutants and keeps the 130 ppm carbon monoxide threshold.  It did not move the new 
v. existing date for any emission limits.  As such, any boiler built after June 4, 2010, is 
considered a new boiler.  However, the rule will allow facilities three years to come into 
compliance with any revised standards.  It has not yet appeared in the Federal Register.  
Meanwhile, a copy can be found at https://www.epa.gov/system/files/documents/2022-
07/FR_BoilerMACTRemand_Final.admin_.pdf.   
 

https://www.epa.gov/system/files/documents/2022-07/FR_BoilerMACTRemand_Final.admin_.pdf
https://www.epa.gov/system/files/documents/2022-07/FR_BoilerMACTRemand_Final.admin_.pdf
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Pyrolysis/gasification regulations 
 
EPA published an Advanced Notice of Proposed Rulemaking on September 8, 2021, 
asking for comments on whether the Agency should regulate pyrolysis and/or 
gasification units that recycle plastic as an incinerator or as a manufacturing process.  
The chemical industry has been advocating that these units are a part of “advanced” 
chemical recycling and should be regulated as manufacturing units.   On July 14, 2022, 
a group of 35 Democratic Senators and House members sent a letter to EPA 
Administrator Regan asking him to withdraw the September notice and regulate these 
facilities as solid waste incinerators.  The letter also asks EPA to use the authority under 
section 114 of the Clean Air Act to obtain emissions data from these units, specifically 
asking for data on emissions of criteria and hazardous air pollutants, carbon dioxide, 
and other greenhouse gases.   
 
Environmental justice 
 
Activists are using a number of tools to address what they see as a failure to protect 
minority communities.  For example, Lone Star Legal Aid filed a complaint with the 
Department of Justice alleging that the city of Houston discriminates against brown and 
black areas in Northeast Houston by failing to properly respond to complaints about 
illegal dumping.  The complaint alleges this violates Title VI of the Civil Rights Act.  The 
mayor of Houston agreed that illegal dumping disproportionately impacts black and 
brown communities, but countered that the city has spend millions in bulk waste 
collection and in money to counter illegal dumping by third parties.  The city doubled 
fines for illegal dumping and installed cameras in certain areas.  On July 22, 2022, the 
Department of Justice announced they would launch an investigation based on the 
complaint.   
 
General Iron had operated a metals recycling operation in Lincoln Park (Northeast 
Chicago) for a number of years.  It was the last industrial operations in a rapidly 
gentrifying neighborhood.  Under an agreement with the city, General Iron ceased 
operations at this facility in 2020 and asked the city for a permit to open a new facility in 
Southeastern Chicago.  The new facility was to be located in a poor and minority 
neighborhood.  The city was close to authorizing the permit when EPA Administrator 
Regan intervened, arguing that the new facility would disproportionately impact 
environmental justice communities.  The city subsequently denied the permit and 
General Iron has appealed the decision.  Along the way, environmental groups asked 
the Department of Housing and Urban Development (HUD) to intervene arguing that 
Chicago violated the civil rights of the local residents.  On July 19, 2022, HUD issued a 
final finding that Chicago had violated the civil rights of this community.  General Iron 
has requested a permit to re-open the Lincon Park facility but that too has been denied 
by the city. 
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Climate change legislation 
 
Budget reconciliation legislation is excluded from the Senate filibuster rules meaning it 
can be passed by a simple majority.  However, there are limits to what can be included 
in this type of legislation.  The Senate was working on legislation under budget 
reconciliation that would include incentives for clean energy.  In early July, Senator Joe 
Manchin (D-WV) informed Senate Majority Leader Chuck Schumer (D-NY) that he could 
no longer support the current version.  Most observers concluded that this killed this 
legislation because it no longer had 51 votes.  This included President Biden who 
announced that the administration would move forward using executive authorities 
already available.  Apparently, negotiations between Senators Manchin and Schumer 
continued behind the scenes and on July 27, 2022, the two announced a deal.  This 
deal will allow $369 billion for energy security and climate change and $64 billion for an 
extension of the Affordable Care Act.  It will be paid for by a 15% corporate minimum 
tax, allowing Medicare to negotiate drug prices, additional IRS tax enforcement, and 
closing a carried interest loophole in the tax code.  While all of the details are not 
known, Senator Manchin stated that the climate change provisions would include 
incentives for the wind and solar industry but would also include investments for 
hydrogen, nuclear, fossil fuels, and battery storage.  A side deal includes an agreement 
to develop legislation that requires the President to design and implement a balanced 
list of energy priorities, set the maximum length of time for National Environmental 
Policy Act review at two years, reduce time for Clean Water Act permitting, and finish 
the permits for the Mountain Valley Pipeline that runs across West Virginia. The 
legislative language has not yet been crafted and it still has to clear the Senate 
Parliamentarian as falling under budget reconciliation legislation.  The only other 
sticking point will be how Senator Kyrsten Sinema (D-AZ) responds.  She was not part 
of the negotiations and has not announced her position.   
 
CSB 
 
Katherine Lemos resigned as the Chair of the Chemical Safety Board (CSB) on July 22, 
2022, citing the inability to work with the new Biden appointees.  Steve Owens was 
named as the acting chair and President Biden has formally nominated him to be the 
next Chair.  The Board currently has two of its five seats occupied.  During a July 29, 
2022 public meeting, Mr. Owens announced a series of transparency initiatives and 
released accident-release reporting data that had been gathered since the 2020 rule 
was finalized.  According to the website, 162 incidents have been reported that resulted 
in 25 fatalities, 82 serious injuries, and 68 incidence of substantial property damage.  
CSB plans to update the list quarterly.  You can find a link to download the list at 
https://www.csb.gov/csb-releases-chemical-incident-data-from-reporting-rule/.   
 
CRWI meetings 
 
Our next meeting will be on August 17-18, 2022, in Durham, NC.  It will include a tour of 
the Enthalpy Analytical laboratories.  Please contact CRWI (mel@crwi.org or 703-431-
7343) if you have interest in attending. 

https://www.csb.gov/csb-releases-chemical-incident-data-from-reporting-rule/
mailto:mel@crwi.org

